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When fonner-Plaintiff Donna Crain filed this case, she filed it on her own behalf and on

behalf of "all others similarly situated." On July 2, 1999, this Court certified the case as a class

action on all claims for a class consisting of all Illinois residents "who have paid Defendants rental

or lease charges for residential telephone equipment at any time after January 1, 1986." 7/2/99

Order. The time has now come for the Court to certify this case on behalf of"all others similarly

situated" and not just for lIlinois residents similarly situated.

Through discovery, Plaintiffhas learned that all of AT&T's and Lucent's conduct which is

the subject of this lawsuit occurred at Defendants' New Jersey headquarters and principal places of

business. This critical infonnation makes it possible to enlarge the already certified class to include

AT&T and Lucent customers and fonner customers from all over the country.

FAcruAL BACKGROUND

In the mid-1980's, AT&T hatched a scheme in its New Jersey headquarters to capitalize on

rampant consumer confusion in the phone lease market, confusion which had been caused by the

simultaneous court-ordered breakup of the Bell monopoly and the FCC's de-tariffing of many

aspects oftelephone service, including the de-tariffing of telephone equipment. In carrying out that

scheme, AT&T successfully prevented tens ofmillions ofits customers nationwide from making the

economically rational decision to terminate their telephone leases. AT&T also used confusing and

misleading billing statements to obscure from its customers either the fact that AT&T was charging

them to lease their phones or the fact that the phone lease was not a necessary component ofbasic

telephone service-the lease was entirely optional.

Plaintiffs have also learned through discovery that in instances where customers became

aware that they were paying to lease their phones, AT&T affirmatively discouraged them from

terminating their leases. AT&T instead touted the virtues ofthe leases which, in reality, were worth
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little or nothing. Finally, in the mid-1980's, after AT&T was free of its FCC and public utilities

commission regulatory shackles, it began exacting unconscionablyhigh charges from its phone lease

customers. Lucent Technologies continued these practices after AT&T spun it offas an independent

company in early 1996.

ARGUMENT

\Vhen the Court certified the Illinois class in 1999, it found that Plaintiff had met all the

requirements of735 ILCS § 512-801 for class certification, namely: 1) that the class is so numerous

that joinder of all members is impracticable; 2) that common issues offact and law predominate over

any individual issues; 3) that Plaintiff Sparks and his attorneys would adequately represent the

interests of the class; and 4) that a class action would be an appropriate method for the fair and

efficient adjudication of the controversy. It is readily apparent that most of those findings are not

changed by Plaintiffs proposal to make the class nationwide.

Obviously, by enlarging the already sufficiently numerous class, the Court's fmding of

numerosity does not change. Similarly, there has been no change in circumstances which would

warrant a change in the Court's finding that Plaintiff and his attorneys will adequately represent the

class. And since a class action is an appropriate method for the fair and efficient adjudication of the

controversy for an Illinois class, it is all the more appropriate for a nationwide class making the

identical claims.

The one requirement for class certification which deserves closer scrutiny is the commonality

element. Of course, the factual issues which the Court has already found to be common to Illinois

class members will likewise be common to nationwide class members. However, by making the

class nationwide, there is a potential that other states' laws will apply. Iftoo many other states' laws

were to apply, numerous legal issues could potentially swamp the common factual issues, making
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nationwide class certification inappropriate. In this memorandum Plaintiff will address that issue

and demonstrate to the Court that Illinois law applies nationwide to all but one claim in this case and

that New Jersey law applies nationwide to the other remaining claim. Accordingly, because all four

requirements fornationwide class certification are satisfied, the Court should grant Plaintiffs motion

for nationwide class certification.

1. COMMON ISSUES OF LAW PREDOML-'ATE OVER ANY INDIVIDUAL ISSUES BECAUSElLLINOIS

CHOICE-OF-LAW RULES REQUIRE APPLICATION OF ILLINOIS AND NEW JERSEY LAW TO ALL

OF THE CLAIMS OF THE NATIONWIDE CLASS.

AJthough the proposed Class in this case will have members from all fifty states and the

District of Columbia, under well-established Illinois choice-of-law principles, Illinois and New

Jersey substantive law govern all ofthe nationwide Class' claims. Because those choice-of-Iaw rules

lead inescapably to the c.onclusion that Illinois law governs all but one of the claims and that New

Jersey law governs a single remaining claim, it follows that co=on issues oflaw will predominate.

The Court should accordingly grant Plaintiff s motion for class certification ofthe nationwide Class.

The starting point in any choice-of-law analysis is to determine whether there is a genuine

conflict between Illinois law and some other state's law. "Before the court can apply a choice oflaw

analysis to determine which state's law applies to the dispute, it must determine whether there is a

conflict in the laws of the two states." McGrew v. Pearlman, 304 Ill.App.3d 697, 701, 710 N.E.2d

125, 128,237 Ill.Dec. 702, 705 (lst Dist. 1999). "In the absence of a conflict, Illinois law applies

as the law of the forum." Dearborn Ins. Co. v. International Surplus Lines Ins. Co., 308 Ill.App.3d

368,373,719 N.E.2d 1092, 1096,241 IlLDec. 689, 693 (1st Dist. 1999). Moreover, a finding of a

conflict requires more than some minor difference in the two states' laws. "There is a conflict ifthe
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difference in laws will result in a difference in outcome." McGrew, 304lJl.App.3d at 701, 710

N.E.2d at 128, 237 IIl.Dec. at 705 (emphasis added).1

"In deciding whose substantive law[1] to apply, we look to our own choice-of-Iaw rules."

Morris B. Chapman & Assoc.. Ltd. v. Kitzman, 193 Dl.2d 560, 568, 739 N.E.2d 1263, 1269,251

IJI.Dec. 141, 147(2000). "Ordinarily, illinois follows the Restatement (Second) ofConflict ofLaws

(l971) in making choice oflaw decisions." Id.

In Ingersoll v. Klein (1970), 46 IJl.2d 42,262 N.E.2d 593, this court rejected the iex
loci delicti doctrine and adopted the most significant relationship test for deciding
among conflicting laws. Under this test, the law of the place of the injury controls
unless Illinois has a more significant relationship with the occurrence and with the
parties. When applying the most significant relationship test, a court should consider
(1) where the injury occurred; (2) where the injury-causing conduct occurred; (3) the
domicile of the parties; and (4) where the relationship of the parties is centered. The
court must look at the contacts of the jurisdictions under these four factors and then
evaluate those contacts in light of the policies of underlying the laws of those
jurisdictions.

1In the absence ofa genuine conflict oflaws, even the modest constitutional limits on applicationofthe forum's
Jaw do not come into play. In the seminal case on the subject in the multistate class action context, the U.S. Supreme
Court in Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 105 S. Ct. 2965, 86 L.Ed.2d 628 (1985), confinned that even
as a constitutional matter, the very flIst issue in any choice-of-Iaw analysis is whether there is an actual conflict oflaws.

We must first det=ine whether Kansas law conflicts in any material way with any other law which
could apply. There can be no injury in applying Kansas law if it is not in conflict with that of any
other jurisdiction connected to this suit.

ld. at 816, 105 S. Ct. at 2976. Furthermore, even where there is a genuine conflict, the constitution provides nnly
"modest restrictions on the application of forum law." ld. at 818, 105 S. Cl at 2978.

These restrictions requireD "that for a State's substantive law to be selected in a constitutionally
permissible manner, that State must have a significant contact or significant aggregation of contacts,
creating state interests, such that choice of its law is neither arbitrary nor fundamentally unfair."

ld.
In the present case, the fact that Illinois lacks any significant contact or aggregation of contacts with respect

to Defendants' transactions with consumers in other states does Dot preclude application of Illinois law to those
transactions because Illinois law does not conflict "in any material way with any other law which could apply. 11 It
therefore follows that "[t]here can be no injury in applying" Illinois law which is precisely the result dictated by Illinois
choice-of-law rules with respect to all but one issue in this case.

'It is of course beyond any rational dispute that Illinois law governs procedural issues. People v. Saiken,
49 lll.2d 504, 509, 275 N.E.2d 381,385 (1971) ("issues of clearly procedoral nature are governed by the internal Jaws
of the forum").
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Esser v. McIntyre, 169 IlL2d 292, 298, 661 N.E.2d 1138, 1141, 214 Il1.Dec. 693, 696 (1996)

(citations omitted). "Illinois courts do not merely count these contacts but instead apply a more

sophisticated 'interest analysis.''' Malatesta v. Mitsubishi Aircraft Int'!, Inc., 275 Ill.App.3d 370,

379,655 N.E.2d 1093,1099, 21111l.Dec. 71 0,716 (lst Dist. 1995). "This interest-analysis involves

a three-step process." Id.

(l) isolate the issue and define the conflict, (2) identifY the policies embraced in the
conflicting laws, and (3) examine the contacts of the respective jurisdictions in order
to determine which has a superior connection with the occurrence and thus would
have a superior interest in having its policy or law applied.

Morris B. Chapman & Assoc., Ltd. v. Kitzman, 307 Il1.App.3d 92,101,716 N.E.2d 829,8383,240

Ill.Dec. 235, 244 (5th Dist. 1999), af{'d, 19311l.2d 560,568,739 N.E.2d 1263, 1269,251 I1l.Dec.

141, 147 (2000). Accord Malatesta, 275111.App.3d at 379-80,655 N.E.2d at 1099, 211 Il1.Dec. at

716.

The choice of law analysis for the contract claims are only slightly different from that for

torts.

In resolving disputes based on contractual rights, Illinois courts have adopted the
analysis of the Restatement (Second) of Conflicts of Law § 188... when
det=ining whether Illinois law or the law from some other state should be applied
where the contract has connections with more than one state and the parties have not
made an explicit and effective choice of law." Under the two-tier Restatement
approach, the choice of law turns both on which state has the most significant
relationship to the transaction, and on an analysis of the various policy interests
stated in section 6, which include the relevant policies of the forum and of other
interested states.

Lyons v. Turner Canst. Co., 195 TIl.App.3d 36,39,551 N.E.2d 1062, 1065, 141 Il1.Dec. 719, 722

(1st Dist. 1990).
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II. COMMON lSSUES OF LAW PREDO~nNATE Ov'ER ANY lNDfYlDUAL lSSUES BECAUSE NEW

JERSEY LAW GOVERNS THE CONSUMER PROTECTlON CLAIM FOR UNCONSClONABLY HlGH
PRlCE.

A. Illinois law conflicts with New Jersey law with regard to the "unconscionable
pricing" consumer fraud claim in this case, and under Illinois choice-of-Iaw
principles, New Jersey law applies to tbat claim.

.AJthough the Illinois Supreme Court has not addressed the issue, the Appellate Court has

held that an unconscionably high price is not by itself sufficient to constitute a violation of the

Illinois CFA. See, e.g., People ex rei. Hartigan v. Knecht Services, Inc., 216 Ill.App.3d 843,

575 N.E.2d 1378,159 Ill.Dec. 318 (1991). Plaintiff submits that the Appellate Court's holding is

an erroneous interpretation of the Consumer Fraud Act (CFA). Under the Federal Trade

Corrunission Act, an unconscionably high price alone is unlawful, and the Illinois Act explicitly

requires that "[i]n construing this section consideration shall be given to the interpretations of the

Federal Trade COrrunlssion and the federal courts relating to section 5(a) of the Federal Trade

COrrunlssion Act." 815 ILCS § 505/2. Also see In the Matter ofLeon A. TashofTradingas New

York Jewelry Co., 74 F.T.C. 1361 (FTC 1968). Thus, an unconscionably high price should also

constitute a violation of the Illinois CFA, contrary to the Appellate Court's holdings.

Whatever the relative merits ofPlaintiff's and the Appellate Court's divergent interpretations

of the CFA, one thing is indisputably true: this Court is bound by the Appellate Court's rulings.

Right or wrong, that Court has held that "charging an unconscionably high price generally is

insufficient to establish a claim for unfairness under the Consumer Fraud Act." Saunders v.

Michigan Ave. Nat'l Bank, 278 Ill.AppJd 307, 313, 662 N.E.2d 602, 608, 214 Il1.Dec. 1036, 1042

(lst Dist. 1996). "Rather, the defendant's conducl must violate public policy, be so oppressive as

to leave the consumer with little alternative but to submit, and injure the consumer." Id.
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._._-----



An unconscionable price by itself is, however, an actionable violation of the New Jersey

CFA, a state which is at least one of the states with a potential interest in having its law applied to

the claims in this case.' In Kugler v. Romain, 58 N.J. 522,279 A.2d 640 (1971), the New Jersey

Supreme Court held that an unconscionably high price alone constitutes a violation of section 2 of

the New Jersey CFA.' In that case, the New Jersey Attorney General brought a class action against

an individual who had sold an "educational package" ofbooks to uneducated, low-income customers

at an "exorbitant price"-"roughly two and one halftimes a reasonable market pn"ce"-which was

"excessive in relation to defendant's cost." !d., 58 N.J. at 542, 545, 279 A.2d at 651,653 (emphasis

added). "[I]n addition to being excessive inrelation to defendant's cost, the books had very little and

in some cases no value for the purpose for which the consumers were persuaded to buy them." !d.,

58 N.J. at 542, 279 A.2d at 651. The New Jersey high court had no trouble at all concluding that

"[s]uch price-value clearly constitutes unconscionability," and that New Jersey's CFA afforded

"relief for all consumers victimized by an unconscionable price ...." [d., 58 N.J. at 545, 279 A.2d

'New Jersey has a potential interest in having its law applied at a bare minimum to the claims ofNew Jersey
class members whose phone lease transactions with Defendants occurred in New Jersey. However, as will be discussed
later in the leXt, New Jersey's interest in having its law applied in this case is significantly broader due to the fact that
both AT&T and Lucent have their headquarters in New Jersey.

'Atthe time ofthe Romain decision, the New Jersey CFA did not expressly prolubit "unconscionable" practices.
The New Jersey Supreme Court nevertheless held that

in consumer goods transactions such as those involved in this case, unconscionability must be equated
with the concepts of deception, fraud, false pretense, misrepresentation, concealment and the like,
which are stamped unlawful underN.J.S.A. 56:8-2. We do not consider that absence of the word
"unconscionable" from the statute detracts in any substantial degree from the force ofthis conclusion.

Romain, 58 N.J. at 544, 279 A.2d at 652. In 1971, the same year as the Romain decision, the New Jersey legislature
amended the Act to prolnbit "any unconscionable commercial practice. n New Jersey's statute now provides in relevant
part that

[tJhe act, use or employment by any person ofany unconscionable commercial practice, deception,
fraud, false pretense, misrepresentation, or the knowing, concealment, suppression, or omission of
any material fact with intent that others rely upon such concealment, suppression, or omission, in
connection with the sale or advertisement of any merchandise or real estate, or with the subsequent
perfonnance ofsuch person as aforesaid, whether or not any person has in fact been misled, deceived
or damaged thereby, is declared to be an unlawful practice. . . . .

NJ.SA. 56:8-2.
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at 653 (emphasis added). The court also noted with approval that two New Jersey trial courts had

also found prices charged to customers which were approximately two and one half times the

reasonable value of the good sold were "unconscionable prices." Id., 58 N.J. at 547, 279 A.2d at 654

(citing Tokerv. Perl, 103 N.J.Super. 500, 247 A.2d 701 (LawDiv.1968) (price of a freezer was more

than two and one halftimes its maximum value), aff'd on other grounds, 108 NJ.Super. 129,260

A.2d 244 (et. App. 1970), and Taker v. Westennan, 113 NJ.Super. 452, 454, 274 A.2d 78

(Dist.Ct.1970) (price of refrigerator-freezer was two and one halftimes the reasonable retail value

and found to be "shocking, and therefore unconscionable")).

Thus, the conflict is defined: New Jersey law permits a consumer to sue under its CFA for

unconscionable price alone, while Illinois law does not. See Kitzman, 307 IlI.App.3d at 102,

716 N.E.2d at 839,240 Ill.Dec. at 245 ("Thus, the conflict is defmed: Illinois law permits a common-

fund doctrine action for attorney fees under the facts here, while Missouri does nol."). As will be

seen next, an "interest analysis" not only dictates that New Jersey law should govern the

unconscionable price claim ofNew Jersey class members, it should govern the unconscionable price

claim of all members of the nationwide class.

B. Under Illinois choice-of-Iaw principles, New Jersey has a superior interest to
that ofany other state in baving its law ofprice unconscionability applied in this
case.

Defining the conflict between Illinois and New Jersey law on the price unconscionability

claim is only the first step of the three-step "interest-analysis" dictated by Illinois choice-of-Iaw

rules. Kitzman, 307 Ill.App.3d at 101,716 N.E.2d at 838, 240 Ill.Dec. at 244. The remaining two

steps are to "(2) identify the policies embraced in the conflicting laws, and (3) examine the contacts

of the respective jurisdictions in order to detemtine which has a superior connection with the

occurrence and thus would have a superior interest in having its policy or law applied." Id.
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1. Identifying the policies embraced in the conflicting laws.

"The public policy of a state may be sought in its constitution, legislative enactments and

judicial decisions." Kitzman, 193 IlL2d 560, 569, 739 N.E.2d 1263, 1270,251 Ill.Dec. 141,148.

In Illinois, "[0]ur General Assembly has given a "'clear mandate * * * that the courts * * * are to

utilize [the Consumer Fraud Act] to the utmost degree in eradicating all forms of deceptive and

unfair business practices and to grant appropriate remedies to defrauded consumers.''''' Falcon

Assoc., Inc. Y. Cox, 298 Ill.App.3d 652,661,699 N.E.2d 203, 209, 232 Ill.Dec. 756, 762 (5th Dist.

1998) (quoting Warren v. LeMay, 142 Ill.App.3d 550, 563,491 N.E.2d464, 472, 96 Ill.Dec. 418 (5th

Dist. 1986) (quoting Amen'can Buyers Club o/Mt. Vernon, m., Inc. v. Honecker, 46 Ill.App.3d 252,

257,5 Ill.Dec. 666,361 N.E.2d 1370,1374 (1977))). Moreover, "[t]he Act is to be broadly applied

and liberally construed." People ex reI. Fahner v. Walsh, 122 IlLApp.3d 481, 486, 461 N.E.2d 78,

82,77 Ill.Dec. 691 (2d Dist.1984). Accord Cripe v. Leiter, 184 Ill.2d 185, 190-91,703 N.E.2d 100,

103, 234 Ill.Dec. 488, 491 (1998) (the Illinois CFA is a "regulatory and remedial statute intended

to protect consumers, borrowers and business persons against fraud, unfair methods ofcompetition,

and other unfair and deceptive business practices").

Even according to the Appellate Court, Illinois has a policy against unconscionably

exorbitant prices, but such prices are actionable (again, according to the Appellate Court, not

Plaintiff) only when a defendant's conduct also "violate[s] public policy ... [and is] so oppressive

as to leave the consumer with little alternative but to submit." Saunders, 278 Ill.App.3d at 313,

662 N.E.2d at 608, 214 Ill.Dec. at 1042. Despite the Appellate Court's holding, it is at the very least

debatable whether Illinois has a "policy" against permitting consumer fraud claims based solely on

an unconscionably exorbitant price.
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The Appellate Court has never articulated any public policy reason for not allowing claims

based on price alone. Rather, the Appellate Court's decision rests on its interpretation of

"unfairness" within the meaning of the CFA, as guided by federal FTCA decisions. Ironically

enough, the FTC long ago recognized "that the use of unconscionable selling prices can, by itself,

constitute an 'unfair' or 'deceptive' practice, or an 'unfair method of competition' in violation of

Section 5 of the Federal Trade Commission Act." In the Matter ofLeon A. TashofTrading as lVew

York Jewelry Co., 74 FTC. 1361 (FTC 1968). It would therefore be a stretch, to say the least, to

ascribe to Illinois any public policy against permitting claims ofprice unconscionability, much less

such a strong policy against it that Illinois' interest in having that policy applied would somehow

be superior to another state's conflicting interest.

New Jersey's public policy in this regard is also clear. 'fInen New Jersey first enacted its

CFA in 1960, it did so "to permit the Attorney General to combat the increasingly widespread

practice ofdefrauding the consumer." Cox vs. Sears Roebuck & Company, 138 N.L 2,15,647 A.2d

454,460 (1994). "In 1971, the Legislature amended the Act to 'give New Jersey one ofthe strongest

consumer protection laws in the nation.'" Id. New Jersey's policy for permitting actions for

unconscionably high price alone is "that in consumer goods transactions ... , unconscionability

must be equated with the concepts of deception, fraud, false pretense, misrepresentation,

concealment and the like, which are stamped unlawful underN.J.S.A. 56:8-2." Id., 58 N.J. at 544,

279 A.2d at 652. "We have no doubt that an exorbitant price ostensibly agreed to by a purchaser of

the type involved in this case-but in reality unilaterally fixed by the seller and not open to

negotiation-constitutes an unconscionable bargain from which such a purchaser should be relieved

under Section 2." Id., 58 N.J. at 544-45, 279 A.2d at 652.

-10-
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New Jersey also has a public policy of requiring every New Jersey-based businesses to

comply with New Jersey standards, regardless ofwhether they are dealing with New Jersey residents

and regardless of whether some aspect of the transaction takes place in New Jersey or elseWhere.

"This court has little doubt that the New Jersey Legislature intended its Consumer Fraud statute to

apply to sales made by New Jersey sellers even if the buyer is an out-of-state resident and some

aspect of the transaction took place outside New Jersey.... While there can be no doubt that the

New Jersey legislature desired to protect its own residents, it is equally clear that this state has a

powerful incentive to insure that local merchants deal fairly with citizens of other states and

countries." Boyes vs. Greenwich Boat Works, Inc., 27 F. Supp. 2d 543, 547 (D.NJ. 1998) (emphasis

added); see also In re Synthroid Marketing Litig, 188 F.R.D. 287, 294 (N.D. Ill. 1999) ("it seems

likely that the plaintiffs could bring their claims under the New Jersey consumer fraud statute ...

even ifthey are out-of-state residents"). "Ifthe legislature intended that the statute should be app lied

to the out-of-state facts involved, the court should so apply it ...." RESTATEMENT § 6, co=ent b.

2. New Jersey's contacts establish that it has a superior interest in having its
policy and law applied to the unconscionableprice claim and therefore has
the most significant relationship of any state with respect to that price
claim.

The various "contacts" to be considered in a choice-of-Iaw analysis must "be evaluated

according to their relative importance with respect to the particular issue." RESTATEMENT § 145(2).

Under Illinois' choice-of-Iaw rules, to detennine which state has the more "significant relationship,"

a court must determine which state has the "superior interest in having its policy or law applied."

Kitzman, 307 Ill.App.3d at 101, 716 N.E.2d at 8383, 240 Il1.Dec. at 244. As applied to this case, that

"interest analysis" leads to the conclusion that New Jersey law should be applied to the

unconscionabIe price claim.
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To reiterate, "[0Jrdinarily, Illinois follows the Restatement (Second) of Conflict of Laws

(1971) in making choice of law decisions." Kitzman, 193 Ill.2d at 568, 739 N.E.2d at 1269,

251 Ill.Dec. at 147. Section 145(2) of the Restatement establishes four factors to be considered in

choice-of-law analysis "with respect to an issue in tort." "The relative importance of the contacts

. varies somewhat with the nature of the tort involved." RESTATEMENT § 145, comment!

A claim under a consumer protection statute is, by definition, not a common law "tort" claim,

but it is nevertheless more analogous to a "tort" claim than to other potential cl~ims. Thus, the

relative importance ofthe various "contacts" must be evaluated "in light ofthe policies ofunderlying

the laws of [the interested] jurisdictions." Esser, 169 Ill.2d at 298, 661 N.E.2d at 1141, 2141l1.Dec.

at 696. "Illinois courts do not merely count these contacts but instead apply a more sophisticated

'interest analysis.'" Malatesta, 275 Ill.App.3d at 379, 655 N.E.2d at 1099,211 Ill.Dec. at 716. An

instructive example ofthis kind ofanalysis is the Supreme Court's recent Kitzman decision, in which

the Court evaluated the "general factors" of RESTATEMENT § 6 to a claim for an award ofattomey's

fees, a claim which did not fit neatly within one of the other Restatement categories. 193 Ill.2d 560,

568-69,739 N.E.2d 1263, 1269, 25111l.Dec. 141, 147.'

Section 145 "states a principle applicable to all torts and to all issues in tort and, as a result,

is cast in terms of great generality." RESTATEMENT § 145, comment a. Those four contacts are

'The Restatement further refmes the factors to be considered "with particular torts as to which it is possible to
state rules of greater precision." REsTATEMENT (SECOND) OF CONFLICTS OF LAw § 145, comment a (1971) (hereinafter
cited as "RESTATEMENT "). For instance, section 148 concerns contacts to be considered with respect to claims of
common law fraud and misrepresentation. Section 221 concerns contacts to be considered with respect to claims for
restitution. While the contacts identified in these sections of the Restatement could also be evaluated with respect to
the claims made in this case, Illinois courts have generally adhered to the more general rule of sections 6 and 145 when
considering claims that do not fit satisfactorily into one of the Restatement categories. See, e.g., Kitzman, 1931ll2d
560,568-69,739 N.E.2d 1263, 1269,251 III.Dec. 141, 147. In any event, under any potentially applicable Restatement
section, the required "interest analysis" always yields the same result: New Jersey has a far superior interest to any other
state in having its law applied to the pricing claim in this case.
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"(1) where the injury occurred; (2) where the injury-causing conduct occurred; (3) the domicile of

the parties; and (4) where the relationship of the parties is centered" Esser, 169 Ill.2d at 298,

661 N.E.2d at 1141,214 Il1.Dec. at 696.

VVhile the first factor under section 145, the place of the injury, often "plays an important

role" "[i]n the case of personal injuries or of injuries to tangible things," "[s]ituations do arise ...

where the place of injury will not play an important role in the selection of the applicable law."

RESTATEl\lENT § 145, comment e. The place of injury is ordinarily an important contact because

"persons who cause injury in a state should not ordinarily escape liabilities imposed by the local law

of that state on account of the injury." Id. "On the other hand, the place of injury is less significant

in the case of fraudulent misrepresentations (see § 148) and of such unfair competition as consists

offalse advertising ...." RESTATEl\lENT § 145, comment!

In light of these principles, the place of the injury in the present case is of little importance,

ifany, because a consumer protection claim is much like an unfair competition claim. Perhaps more

importantly, there is no danger ofAT&T or Lucent "escap[ing] liabilities imposed by the local law

of[a class member's] state on account of the injury." lndeed, in this case just the opposite is true:

placing any significant weight on the place of injury here presents the only real danger that AT&T

and Lucent will escape liability for charging exorbitant prices, because it is Defendants' own state,

New Jersey, which most broadly prohibits such conduct. No state affords consumers greater

protection from unconscionable pricing than New Jersey does. Thus (discounting a hypothetical

state which has a public policy of affmnatively protecting the business practice of charging

unconscionably high prices), there is no conflict between the public policies ofNew Jersey law and

those of any other state-all seek in varying degrees to protect consumers. RESTATEl\lENT § 6(e)

(relevant factor is "the basic policies underlying the particular field oflaw").

-13-
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The second section 145 factor, the place where the injury-causing conduct occurred, "is given

particular weight in the case of torts involving ... unfair competition." RESTATEMENT § 145

comment e. Indeed, in unfair competition cases, "the principal location of the defendant's conduct

is the contact that will usually be given the greatest weight ...." RESTATEMENT § 145 comment!

"Likewise, when the primary purpose of the tort rule is to deter or punish misconduct, the place

where the conduct occurred has peculiar significance." RESTATEMENT § 145 comment e. 6

In the present case, the "injury-causing conduct" occurred in New Jersey. It is undisputed

that AT&T and Lucent are headquartered and have their principal places ofbusiness in New Jersey

and that New Jersey is where Defendants made and executed (e.g., preparing and mailing the

unconscionable bill) their corporate decisions to charge unconscionably high prices. And even

though certain events necessary to the successful execution of the decision to charge exorbitant

prices occurred in each state where AT&T and Lucent had lease customers (e.g., non-New Jersey

customers received and then mailed their payments from other states), AT&T's and Lucent's injury-

causing conduct took place from start to finish in New Jersey. Because "the principal location of

the defendant[s'] conduct is the contact that 'Will usually be given the greatest weight," this contact

strongly favors application of New Jersey law to the unconscionable price claim in this case.

RESTATEMENT § 145 comment!

The third section 145 contact, the domicile of the parties, "will usually carry little weight of

itself." RESTATEMENT § 145 comment e. The importance of this contact"depends largely on the

extent to which [it is] grouped with other contacts." Id. The only other contact which falls into the

6 Conversely, "[t]he place where the defendant's conduct occurred is of less significance in situations where
. a potential defendant might choose to conduct his activities in a state whose tort rules are favorable to him."

RESTATEMENT § 145 comment e. The present Case involves just the opposite situation: the Defendants chose to conduct
their activities in New Jersey whose consumer law is unfavorable to them. Thus, this consideration also favors the
application of New Jersey law.

•
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same "group" as a class member's domicile is the place-of-injury contact: they both favor the state

where any given class member is located because the class member's domicile in most case will also

be the place of his injury. In the context of this case, these two contacts are not really different

contacts. Because this case concerns residential telephones, the place-of-injury will, by definition

in most cases, also be the place of the class member's domicile. In any event, the place-of-injury

is relatively unimportant in this case, a fact which is not changed by its grouping with the place-of

domicile contact because domicile "will usually carry little weight of itself. " RESTATEMENT § 145

comment e.

By contrast, the domiciles ofAT&T and Lucent are "grouped" with the place of the injury

causing conduct which, as already discussed, is a "peculiar[ly] significan[t]" "contact that will

usually be given the greatest weight" RESTATEMENT § 145 comments e and! Thus, the place of

Defendants' domiciles further buttresses the conclusion that New Jersey law should be applied to

the pricing claim.

The fourth and final section 145 contact, where the relationship of theparties is centered, is

of little importance in this case. To begin with, to the extent that any bona fide relationship existed

at all, it really had no "place" of existence. For the most part, the "relationship" was one consisting

ofDefendants sending periodic bills through the mail, and class members sending periodic payments

through the mail. Thus, there really is no "center" ofthe relationship, and this contact therefore does

not have any bearing on the choice-of-law analysis.

The four contacts to be considered point to the application of New Jersey law. The only

contact of any significant importance emerging from the required "interest-analysis" is the place of

the injury-causing contact, which in this case is New Jersey. This conclusion is strengthened by

consideration ofother Restatement considerations. "Section 6 ... sets forth several general factors
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that courts consider, '" the application ofwhich in the present case also favor the application ofNew

Jersey law. Kitzman, 1931ll.2d at 568-69, 739 N.E.2d 1263, 1269,251 Ill.Dec. 141,147. One such

factor is "the relevant policies of the forum." RESTATEMENT § 6(b). As already discussed, the

relevant policies of Illinois law are largely the same as, and in any case are fully compatible with,

the strong consumer protection policies ofNew Jersey.

lUlOther similar section 6 factor is "the relevant policies of other interested states and the

interests of those states in the determination of the particular issue." RESTATEMENT § 6(c). As

discussed above, New Jersey has announced a dual public policy ofbroadly protecting New Jersey

and non-New Jersey consumers and of regulating any New Jersey-based business, regardless of

whether it acmally transacts its business with consumers in New Jersey or elsewhere. Boyes,

27 F.Supp.2d at 547.

Obviously, Illinois-and for that matter, any other state in the Union-has little interest, ifany,

in preventing its residents from holding a New Jersey-based business accountable under New Jersey

law, even with respect to transactions that occured or partially occured in Illinois. Admittedly, every

state has an interest in protecting its consumers, as evidenced by the consumer protection laws

enacted in every state. But even that consumer protection interest vanishes when, as here, the

theoretically interested state does not protect its consumers from the particular business practice at

issue. In this situation, the only potential for a genuine conflict between New Jersey's consumer

protection policy and that of any other state would be if some other state had a public policy of

immunizing the act of charging exorbitant consumer prices; merely failing to make such conduct

actionable is not the same thing as affirmatively enacting a policy favoring that conduct. Thus, no

'Section 145 is actually just a more particularized application of some of "the principles stated in § 6."
RESTATEMENT § 145(1).
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other potentially interested state has any public policy that conflicts with New Jersey's consumer

protection policy, and thus no state has an equal interest-much less the requisite superior interest-in

having its law applied to the unconscionable price claim in this case.

Finally, one other section 6 factor which bears noting is the "ease in the determination and

application ofthe law to be applied." RESTATEMENT § 6(g). Given the strong rationale for applying

New Jersey law to the unconscionable price claim in this case and the absence ofany other state with

a similarly strong interest in having its law applied, the ease of applying a single state's law to the

unconscionable price claim of this nationwide class also favors application ofNew Jersey law.

For the foregoing reasons, New Jersey law should be applied nationwide to the

unconscionable price claim in this case.

III. COMMON ISSUES OF LAW PREDOMINATE OVER ANY INDIVIDUAL ISSUES BECAUSE ILLINOIS

LAW APPLIES TO THE REMAINING CONSUMER PROTECTION CLAIMS IN THIS CASE.

With regard to the remaining consumer protection claims in the case, illinois' "interest

analysis," if it were applicable, would be identical to the analysis for the price claim and would lead

to the same result: that New Jersey law applies to the claims of the nationwide class. However, an

interest analysis is not required because there is no conflict between Illinois law and New Jersey law

on any of the remaining consumer protection claims in the case. "In the absence of a conflict,

Illinois law applies as the law of the forum." Dearborn, 308 Ill.App.3d at 373,719 N.E.2d at 1096,

241 IlI.Dec. at 693.

There is one potential development which could preclude the application ofthe Illinois CFA

to the claims of non-Illinois-resident class members, which would then require the application of

New Jersey law for the reasons just mentioned. That potential development is the anticipated

Supreme Court ruling in Oliviera, a case in which it heard oral argument in May. The Appellate
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Court in Oliviera v. Amoco Oil Co., 311 Ill.App.3d 886, 726 N.E.2d 51, 244 Ill.Dec. 455 (4th Dist.

2000), held that the Il1inois CFA, by its own tenns, does not apply to the claims of out-of-state

consumers against Illinois corporations with respect to out-of-state transactions. The Fifth District

law binding on this Court, however, is that "[t]he CFA does not limit its application to resident

consumers." Avery v. State Farm Mutual Automobile Ins. Co., 746 N.E.2d 1242, 254 Ill. Dec. 194

(5th Dist. 200 I). In Avery, the Fifth District upheld all but $\30 million worth of a $1.18 billion

judgment for a nationwide class claim under the IJIinois Consumer Fraud Act.

IV. COMMON ISSUES OF LAW PREDOMINATE OYER ANY INDIVIDUAL ISSUES BECAUSE ILLINOIS

LAW APPLIES TO THE REMAINING nvo CLAIMS FOR UNJUST ENRICHMENTAND BREACH OF

CONTRACT.

In Count III Plaintiff seeks restitution on a claim of unjust enrichment. In the alternative,

in Count N Plaintiff seeks damages for AT&T's and Lucent's breach of contract. Both claims are

recognized causes of action in all fifty states and the District of Cohnnbia. Illinois law of unjust

enrichment and breach of contract does not conflict with the law of any other jmisdiction with

respect to those claims. The state law charts, attached as Exhibits A and B, demonstrate that all 51

jmisdictions recognize these causes ofaction and that because the elements ofthose causes ofaction

are substantially similar throughout the 51 jurisdictions, there is no "outcome determinative conflict"

which would require a choice-of-Iaw analysis. IJIinois law therefore applies to these claims.

Dearborn, 308 Ill.App.3d at 373, 719 N.E.2d at 1096,241 IlI.Dec. at 693. ("In the absence of a

conflict, Il1inois law applies as the law of the forum. ").
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CONCLUSION

For the foregoing reasons, Plaintiff requests that the Court grant his motion for nationwide

class certification.

Respectfully submitted,
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SMOLOW & LAl'IIHS

RONALD JAY SMOLOW
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Telephone: (215) 244-0880
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RUSSELL JACKSONDRAX,E""

2323 2nd Avenue North
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Birmingham, AL 35202-0647
Telephone: (205) 328-9576
Facsimile: (205) 328-9669
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DAVID R. MARKHAM
2255 Calle Clara

La Jolla, CA 92037
Telephone: (858) 551-1223
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Co-Counsel for PlaintiffSparks
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